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Book Review 


Andreas Bliithner, Welthandel und Menschenrechte in der Arbeit [international trade and 
human rights], Studien zum Internationalen, Europaischen und Offentlichen Recht 14, Peter 
Lang, Frankfurt et al., 2004, 607 pp., ISBN 3-631-52227-4, £64.00 


The author who holds a job at BASF has written a remarkably profound dissertation at 
the faculty of law in Mannheim. He took into consideration the intricate literature on the 
subject at the interface of law and economics, so that the biographical references fill almost 
70 pages. In the short first chapter Bliithner introduces the subject with a short overview of 
the debate on social clauses in the international trade system: The fair labor standards in 
the Havanna charta of 1947 which had not been put into action in the GATT, their inclusion 
in some treaties on natural resources, and the resurgence of the debate in the mid 1990s 
when the GATT was transformed into the WTO. Social clauses were strongly supported 
by the US, the International Labor Organization (ILO), NGOs, the UNCTAD, etc. Next, 
the author summarizes the pros and cons in the debate on trade and labor (e.g. the trickle 
down effect versus the race to the bottom thesis), to give first clues for the question in how 
far trade policy, trade liberalization and development can and should be combined with the 
fight against poverty, low wages, bad working conditions, etc. 

The second chapter highlights the basics of the world trading system. First the theo- 
retical economic arguments for free trade are discussed (comparative cost advantages, the 
Heckscher-Ohlin theorem, etc.) and confronted with the counterarguments (strategic trade 
policy, infant industry, optimal tariffs, market failures, etc.). In the author’s opinion, the lib- 
eral trade arguments are more convincing and only certain modifications seem reasonable. 
He then switches to the legal foundations of the GATT and distinguishes the basic con- 
sensus, principles (like non-discrimination, reciprocity, fair trade, etc.) and binding rules. 
Bliithner argues as a lawyer but his exposition is also understandable for e.g. the economist 
who has no career in law. He makes clear how difficult it is for example to formulate a 
tight concept of dumping and find a balance between the principles of free trade and the 
non-economic targets of the GATT like public morals, sanitary measures, the protection of 
culture and (inter)national security plus sustainable development in the WTO arrangements 
and the requirements of e.g. proportionality and adequacy. 

Chapter three depicts the foundations of international labor law. A short history of the 
ILO, the functions of labor rights, and the 1998 declaration of fundamental principles and 
rights at work are presented. Then the most important labor rights and ILO conventions 
which are included in the fundamental principles, i.e. the right of free association, collective 
bargaining, the prohibition of discrimination and forced and child labor, etc. are discussed. 
The reader becomes aware how complicated it is to formulate clear, acceptable and non- 
arbitrary definitions in the conventions, to institutionalize viable control and compliance 
mechanisms and to grasp the different degrees of legal bindingness due to the fact that 
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declarations are on the one hand not binding in a legal sense but on the other hand most 
of the fundamental principles are already included in the founding treaty of the ILO and 
therefore bound by international law. 

Chapter four delineates the economic nexus between trade and the rights of employees. 
Including empirical studies he resumes that violations of basic labor rights do not necessarily 
generate productivity advantages but that on the microeconomic level fundamental labor 
rights influence the international competitiveness of firms. Somewhat in opposition to a 
bunch of other studies which claim no increase in real wages he concludes (though) with 
reservation that the right of free association and bargaining apparently increases the unit 
costs of production. Surprisingly, he also concludes that a certain race to the bottom exists 
in the sense that labor rights are under the pressure of deregulation and not only in the 
special export processing zones. Next, labor rights are discussed as public goods and an 
instrument to correct market failures, e.g. the imperfections of the labor market. 

Chapter five deals with trade and labor rights de lege legata. In a detailed analysis the 
author shows that tariffs, anti-dumping and as far as the escape clause goes, the reference 
to (inter)national security to push labor standards through are violations of the GATT rules. 
He further discusses the two main hotly debated cases of US-Shrimp to protect sea turtles 
and the tuna case to protect dolphins (also with reference to the sufficient nexus test). 
Interestingly the Appellate Body decided in the shrimp case that countermeasures are not 
necessarily incompatible with GATT and WTO rules because the affected sea turtles also 
stay on the territory of the US. This decision has implications for labor rights cases, but a lot 
of restrictions have to be taken into consideration e.g. the necessity test. It must be shown 
that no other and less harmful means to trade restrictions are available. The measures must 
also be implemented in a horizontal and vertical non-discriminatory way, and the sufficient 
nexus must be proven, so that the violation of labor rights in an export country severely 
harms the (competitive situation of) firms in the importing country. In Bliithner’s view these 
restrictions and qualifications are significantly high so that labor rights cases will not take 
the hurdle of the WTO regime. 

Chapter six treats trade and labor rights de lege ferenda. The most interesting part is the 
comparison of the arguments and arrangements for the agreement on intellectual property 
rights (which constitute among other specificities market barriers to protect personal rights) 
and labor standards. A lot of parallels exist and the author conceptualizes an agreement on 
trade related international labor rights (TRILs) in which the ILO should play an important 
role. Chapter seven compares other alternative ways to promote labor rights. First, he deals 
with selective public orders and second with conditionality rules in regional and general 
trade preference systems in the US and the EU. The latter are compatible with WTO law but 
their potential impact should not be exaggerated due to the general international agreements 
on tariff reductions. Third are approaches of social labeling; they are private initiatives and 
the third party monitoring may be a problem. Finally he discusses the UN initiative of the 
Global Compact. 

In the very brief final considerations the author underlines that the implementation of a 
classical social clause is not easy at all, no real golden path exists. The unilateral way of 
retaliation of one country is hardly compatible with WTO law and philosophy because it 
invites to abuse. The other way of an agreement on trade-related aspects of international 
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labor rights where cases are decided by the Appellate Body is compatible with the WTO 
law and philosophy. But Bliithner reminds the reader that a successful appellation depends 
on the proof that a substantial damage of the economy of the appellant results from the 
violation of labor standards in the exporting country. Because e.g. discrimination between 
male and female workers is economically inefficient it will be almost impossible to proof 
this claim. This leads to the conclusion that the implementation of a TRILs-agreement will 
enable an efficient enforcement of labor standards is wrong: Child labor rights may be 
violated in Bangladesh but this will not have substantial negative effects on e.g. the German 
economy, so that German representatives at the ILO cannot launch a claim in the confines 
of the TRILs approach. 

This insight is also relevant for those who strongly support the international enforce- 
ment of basic labor rights for e.g. ethical reasons. They often argue as if a social clause 
enforced by the WTO mechanisms is the strongest and most effective way for setting social 
standards. At the end Bliithner strongly opts for the voluntary and not judicially binding 
approach of the Global Compact (not surprisingly signed and promoted by his employer). 
He has convincingly shown that social clauses might not be the golden way. This calls 
for other arrangements beyond the WTO, e.g. an implementation mechanism designed by 
a further developed ILO and controlled by a UN institution; this would need certain ac- 
commodations of the WTO rules. The governments of the less developed countries which 
sense protectionism behind this proposal may be convinced by massive financial support 
of a global Marshall plan to overcome global poverty. Definitely, Bliithner has written a 
profound overview, he also highlights the details of the debate which is now even under- 
standable for the unqualified. After studying the dissertation, the reader, who needs not 
agree with his personal conclusions, is able to think about international labor rights from a 
higher and much better informed vantage point. 


Helge Peukert 
University of Erfurt 
Germany 


